


^:6s 
















^^■^vf 



V?<^' 



t^^^PfS 









'.&s-m 




f ^ ::^'^T^ ^'r^^-V'.^^ #ri- '^'"l ^'d^ 













t '1ii'j^^A"i^'«.v-.iirian^W'i**«M-jr-^t-«Wi' 



^r-vr^ 



. ^..^|*C"^^ W' 








[it'KiAS 











.'../^v; 








iJUDGK: 



S'- 






MPBiEMgSB0SKlgi(!M0N.bY 










'•*';^'A^ ■•"*.■ 



■■.■2^,<U^4V2^e^ 












pDURI^RE.PQi:n'ER?;^^n:i>TAPc.D- 



CEEKK 



.[tv. 



(^ 

^ 



DISPOSED 



JUOGK ^ 



tea® 












:^d ACCEL£:RATEt5 ,., ^^ 
a 1st OFFENaER- '^^^ 
n CROSSROADS* ;:^; 
DSPl^ClAl DIVIHSIOmJ 
D D U.I. DIVE nslON' J 

a DivERSjQii); 



j'*.'*S'-l 

i 



m-Im 



' M ^ >kdwa# fiCu* VruJ t'l i# 








rit»t*s 



rl^^^^ltoi^SS^ 






iF »' * ■' ^ Wit jv 







BS)r«Prr*wj*"w»jiitiMiii^w^^eVM¥<y W*^'»■^*^^>^'^vgiV^W^^J^^^ -y ^ . r» >. 



►-'•-*■* ■6-- 












MMMM _ 

EiifcAtriifiii; .^ ! ■ J' i,: is.'-'.- ,1: 



Dociccl ISo.: y 






. >i^d:.-^-f^^"->w^-^;.v.5:;vf-^;fc- 



-:>IUGli:TW0(2) 



'3i 



>'„->>.? f 












■• .,-;'t t- - J-' ; 



: ^ / *4 ^ " 



mmm^ 



"' /FS.'iBfibsftS, 









|^^^^g^^^!^'4:^ir5^;>^^^;l^:^V:;j^^^ i.7-i<fc^.;^^ 



fijii tr- -uJ V ■< ■sjt. Nv-." fr*^.iil''j'^^-, 






Case 1:06-cv-00717-RMC Document 29-7 Fj 







m btidg^^ ci4ii^;n^Y; shm^vtjbtij 






"tJfi/Vt^Hrr^K^i^fr^f^^:^ * Vtf*lM^-Ttf ^ 






S^^B/W^ 



^ Pbtendant'teiejtsedHincl iv^irnet) 
1^ j}l>analtbs'tQr ritture'i6:-rstbm' 



ber£NDAKT 
O 'COMMnTEb 






•t^Wx. 



CJJERk 



Updatart'B: 




JiniGE:- 



"iOa£^^ 












r Docfefc Nd;:- 










7b- 



in 














^^n 



lUIiU^ 






: i i» T .. - , T . - ; ' . -^;ii— ■ ' I I- 

















fijgBv 



« 



^ 



lifl !;.^-ii" 



Icyfe^t 

























r-.^>^(*S-iH*LT*n>^^,J^; 






KENDINGI 



f.''-*/I>''J.-.-tT-f*.^ , 



/-'"■T^ '■■^■^l*'-' 






Sent. 



:Cii>«l 



U'paXtd iiy 



c 



■/■■ ■• 






t3 gt Nhartirt tor iaMUfi.ip ratufn 



DEFENDANT 



JUDGE: 






m 



iet^'NcK*: 





fi lltSfi »«I'J.19 



■ ,-/.*oir>-" .>. ■-'■■' 






.,>. ,-■■ _' 






> 'j -;. 









J V-S.-'i.' i'f. 







im-rv 
















M^iimrSMm^MMM^.. 






J-a;: .■■:■■:.■ ^J-iff'^PtoliHtft 



BENDIN0 






ft?.siarui^^:|KJury:V=^r:NWjtfryH."Sftnl.^ 



i'^^r*: -r:*L.. 









^ 




K 



a CdMWfTTEO 



>ti& 






'¥1 



^ 










K :i t(t.'i «-U2:r!i 



.'.» --v^' 






:■ V.;. vly^'t.^^x 



V-ri-v^ ri;,*r; 



■^"■^A^i^?^^:^^?>;!l^i::i^^!•^■^V.r^ 



)<-^y^..:^- 










~>: ■•: !■- V, 



/J-l:V.s-.:A- 






§:mmim^omi 















^*-^vi.-^a 


























f 'm^iiff. 












jijntU'MOMM. 




CI Not In CiiKlwiy 













""??.' ■ : ■'V ''V . 






'j^-r-:. 



a:: V V ri:^:V^:;-;^.:v ^:^ ^: ; V^ •'a;*?:%:? 






<■,.• (•■. ... ( s ■ ) 






^-^3-2^ 







6/2 z/n 









.■ n .i 'M ililtl l i ^ l ■■»■ ■! hl. Jli 'ur n n .l .n W i t . r i4.ill. ' . 



..■.:..^-^^ .rr-.^. 









^Xy^'. 



■■t:^^^-.:<\\i\K^*j^f'i 



'ocumeni 




& 



<l^^^' 



f r^ 






■*»-.'"' •-■■,.';. '^H. 



Case 1 :06-cv-0071 7-RMC Document 29-7 



'age 



%^^ 




Filed 09/28/2007 Paae 1 4 of 33 




M 



m 






-■^^:. 



' ^^.:^ 



J if 









''.■^.^Vji 












',- ,• .-'.1 -J *j.-'.f 



X--', 



wm^ 



■ ■ "1^^ 












3i.-:'iK^.*m;ti^Mi»A^:'^i^^i^^^^ 







'zi^iAyJ^^,K'^LAh^.i^'^t^^^''iht 



:•^. ■,:^;7^ 






:.-j.-..: . ,^;:- 






\->:-''\^ 







-.■■- M,- 






,:'-;^- *-n 



t 













- ; - » — -. • . .c 



. ' - ; ■ : , <■ 



















/ ;:,*,'-;. i :. 










J^^^TiS^f^ 


^^jtosSSiiijSi 




&*pQ(nt?Qf] 


^S 







'*>"--';.-■ .-t 




p 1 :06-cv-0071 7-RMC Document 29-7 Filed 09/28/2007 Page 21 of 33 



FORM TO BE USED BY FEDERAL PRISONERS IN FILING A 
PETITION FOR WRIT OF HABEAS CORPUS UNDER 28 §2241 

In the United States District Court 
Northern District of Georgia 

Atlanta Division 
LARRY D. EPPS, #36966-118 



Petitioner . 

ROY PMR^ Am McDonoueh Blvd.. SE 
AtTaiiTa7"^S ^"^031^^^ ^ ^^ 



•«■*« 



(Address or place of confinement 
and prison number. Full name* which 
you vrere convicted under). 



ye. Case No. 

RON WILEY, Warden, U-SP, Atlanta, Ga 

Respondent. 



<Najne of Warden or other authorized 
person having custody of petitioner) 



PLEASE COMPLETE THE FOLLOWING: (check appropriate number) 

■ 

This petition concerns; 

1. a. • a conviction. 

,b. ^ a sentence. 

c. jail or prison conditions 



MMWx 



d. prison discipline. 



i;>k'ir 



e. f i^vL». OF. PARQEECREOONSIESSATION) a parole problem. 

f , ^ other. 

4 



t • 
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Page 2 



F^nTERTIARY. ATLANTA GFnRr;TA 30315 



3. Na.e and location of court which imposed sentence SUPERIOR 
COURT OF THE DISTRICT OF COLUM BIA ' 

4. The indictment number or numbers Mf Un«.,«» 
the Offense or offenses f orSSilh ! %'en'2°n^"i wSsVL^isId:^"' 

<^). r . ASF wo • F9?8fi-RRR^T>nTn wn . ^^ .^ .,^ ^ ^ 

<b ) //////////// ////////////////NONE///////////////////// //// 

^^^^'///////////////^^/ W/Ty^^ 

'• SlsenLn^e? "*^'"' ^""'"""* "^^ ^"P°««^ -"^ the terms of 

<a) June 23, 198 9 - HOT LESS THAN 12-yrs, NOT MORE THAN LIF E. 

( b ) /////////// /////////////NONE//////////////////////////// / 
< <= ) /////////// /////////////NONE ////////////////////////// // 

6. Check whether a finding of guilty was made: 



( 



1 yuilf 



(b) After a plea of not guilty 

(c) After a plea of nolo contendere 

* 






(a) a jury 



(b) a judge without a jury 



'• Pofi??o„*5nL?I^f • ^''^^"•'"' "' conviction or th. l™. 

trt Yes ( ) No SEE STATEMENT OF THE CASE/PACTS 



t 

^* appeal:*'^'^ *^^^^^' ^^''•^ ^^^ following information for each 
a. (1) Name of Court SUPKRIORCOURT DISTRICT OF COLUMBIA 



(2) Rfesult 



I 
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Pag^ 3 



9. a. Continued 

(3) Date of result 



(4) Citation or number of opinion 

(5) Grounds raised (list each) 
(a) __: 



(b) 



(c) 
(d) 



b. (1) Name of court 
(2) Result 



MMMMHV^I 



(3) Date of result 



(4) Citation or number of opinion 

(5) Grounds raised (li^t each) 



(a) 
(b) 
(c) 
(d) 



CAUTION: If you are attacking a sentence imposed 

under a federal judgment, you must first 
file a direct appeal or motion under 28 U.S.C. 
§2255 in tfoe federal court which entered the 
judgment • 

10. State CONCISELY every ground on which you claim that you are 
being held unlawfully. Summarize briefly the facts supporting 
each ground. If necessary, attach a SINGLE page only behind 

this page. 

• » 

CAUTION: I^' you .fail to set forth all grounds in this petition, 

y<^u may be barred from presenting additional grounds 
at a lai[felBrikdate . 
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STATEMENT OF THE ISSUES 

(Issue #1) 

WHETHER THE DEPARTURE FROM THE GUIDELINES WAS PURELY 
"PUNITIVELY" ARBITRARY AHD CAPRICIOUS IN NATURE DUE 
TO THE FACT THAT THE COMMISSION RELIED UPON THE SAME 
FACTORS USED BY THE DCDC PAROLE BOARD IN THE ("EARLY 
INITIAL") HEARING WOR DETERMINING THE GUIDELINES 
RANGE USED IN A REHEARING TO AGAIN DEPART FROM THE 
GUIDELINES THEREBY ENGAGED IN IMPROPER "DOUBLE COUNTING?" 

SUPPORTING RACTS: 

I have completed the requirements imposed by order of the 

"early initial" parole hearing. During the early initial parole 
hearing the Petitioner prior convictions were cited, and the 
uf^#erf:y±^arg-ciriBT#nB-t--^^ ^he 

early initial parole board set a reconsideration date, 10/08/02, 
a 5-year periitod. SEE: EXHIBIT #1 "Notice of Board Order." 



Petitioner was reconsidered for parole, 23 September 02. 
The Examiner cited the same factors used to deny Petitioner parole 
five(5) years, earlier. Petitioner's prtor criminal convictions 
and the underlying crilininal conduct of the instant offense. 

(ISSUE #2 ) 

WHETHER THE PETITIONER'S EXCELLENT INSTITUTIONAL CONDUCT 
AND ACHIEVEMENTS COMES WITHIN THE PURVIEW OF "SUPERIOR 
PERFORMANCE" AND THE FAILURE OF THE COMMISSION TO GRANT 
A 2-PT REDUCTION IS ARBITRARY AND CAPRICIOUS? 

SUPPORTING fffACTS ; 

I have successfully completed the "Special Instructions for 

Reconsideration." SEE: EXHIBIT #1, Id.. 

Additionally, I have successfully completed several other 
programs. I have a GED-plus. The above programs were completed 
prl^pr tlh the parole reconsideration hearlitng. The Examiner re- 
viewed the certificates. In the Notice of Action the Examiner 
rated the programming "Ordinary." SEE: EXHIBITS ## , , , 



#1 
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(ISSUE #3)) 
WHETHER THE COMHISSION USED DECEPTIVE LANGUAGE TO CON- 
SEN?ED™ARSLEf ^^'''^ ^'^'^'^ CRIMINAL CoSJJctIONS^SseS^O 
SUPPORTING BACTS i 

The Examiner cited a possession of a (concealed) weapon charge, 
and stated, "...burglary-related convictions before again using a 
weapon to take a life." There're no crilininal relationship between 
the weapon charge, and "burglary-related convictions." I have 
never been prosecuted for the use of a weapon durlthg a burglary. 
The PSI in the instant case show the date of each prtor convictions. 
-^^iF^^i^-^^^^f^^BTf^^^ge==TS-^e^^p^t^^ whw tfte==Ex affftfi^ -re^er^^^ 
the underlying conduct of the instant offense. The documented 
record show the Petitioner entered a plea of guilty to the charge, 
2nd degree murder. The Examiner's premise, "before again using a 
weapon to take a life." The use of a weapon to take a life was 
neither cited in the plea agreement, nor the arraignment. SEE: 
EXHIBIT # , JUDGMENT. 

(issue #4) 

THERE ARE COMPELLING REASONS WHY A MORE LENIENT DECISION 
SHOULD BE RENDERED ON GROUNDS OF COMPASSION. 

28 C.F.R., §2.77, Medical Parole 
SUPPORTING BACTS ; 

The medical records of the Petitioner show the Petitioner, 
presently, sufferlLng from the following chronic ailments: (i) 
Hepatitis c, (ii) DIABETES, (iii) Liver ailment. Petitioner Sis 
denied adequate medical treatment for the ailments, and the medica- 
tions required to treat the liver ailment is not available in a 
penal institution. "NThe Petitioner has completed the minimun re- 
quirement of his s-entence. The Petitioner has obtained meaningful 
skills durltng the ♦perKtod which have enhanced his employment 
opportunities in tib.e»general society. 

2 
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Further, the record shows the Petitioner should have been granted 
parole "if point = 0-3: "Parole shall be granted at this rehearing 
with highest level of supervision required." 



JUDICIAL NOTICE 



In support of the instant pleadings the Petitioner has attached 
"Appendix #1. The issues presented, therein, are adopts and corpo- 
rates in support <nif the Petitioner's pleadings 



#3 
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STATEMEHT OF THE CA.«^K Am. nonn.. ^jRAL HISTORY 

Petitioner wa. convicted of SecorH Decree .urder in the 

Superior Court of the D]<?i-ri^i- «p r^i x . 

•ne uistrict of Coli:mbia. The conviction was 

based upon a plea of guilty pursuant to a plea agreement. The 
court inposed a ter. of twelve years to life in prison on. June 
23. 1989 Petitioner filed a Rule 35 .otion for reduction of 

senlrence. and on 04/02/TQQn m.^ ^ i. 

^^/ ^^/i990, l.he rePulf:. a period of probairlon in 

i:he case NO.; F92S6-88R Poi--ji.-r^ 

/^o ««B. PeMMoner was seni: f:o a drug program. 

Pel:il:ioner renainpd at- ^ho i^..oi.-;^ ^ 

in .a at. .h- location for a period of irhree weeks. 

senlrenced on 06/26/lQQn i-n r^^-^r.^^ 1 

u/^o/i^^u, 10 original senlrence of 12 f:o life 

Petitioner received an early initial parole hearing on May 

8, 1997 The hearing examiner calculated Petitioner's Salient ' 

Factor Score at Four(A) and Grid Score was Four(A). Accordingly, 

Petitioner was given a recommendation by DCDC Examiner, Mr Charly 

Lyons of one (1) year, with explanations The full parole board 

return "NOTICE OF ACTION" to rpar? « f-j^aC^^ 

v-j-i* IN 1.0 read a five(5; year setoff. The DCnc 

Parole Board's notice of Board Order was as follows: 

"Deny parole; Reconsider for parole by 10/08/2002. Implement- 
ation of this Order "SHALL" Include the following: Special 
Instructions for Iteconslderation: 

1. Program Participation 

2. Work Detail 

3. No New Disciplinary Reports 

4. Psychological Counseling 

5. Intensive Drug Program/Substance Abuse Program 
CCRP 



#¥ 
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a. Pe..i,..oner presented a weal.:h of docunentrary 

evidence, a I: the inil--ial hearinc ^» 

-ai hearing, demonslrra t:lng his educalrional 

achievements, the Examiner Mr- ru i 

xaniiner. Mr. Charley Lyons, would not accept 

them from Petitioner beranco k« „ • j . ,. 

-r, because he said they were not in ny file and 

If he accept them from me. he would have to accept th.n, r 

'. u accept (..hem from every- 
one else 

These measures at said Inicifli >,«= • 

mnial hearing promoted countervailing 
reasons for t*he ini »• i ai ^^ • . "^ 

initial decision to depart from the Guidelines which 

for a grid score of fourCA) Qho„i^ u 

-0ur^4; should have ranged from 12 to 18 months, 

Petitioner received (5) years for: 

1^ H«dr?ro^f»"''' Institutional Brt^^Jor 
(IV) Need, Progr.™xng to Regain Crl,a-free In the co™™„ity 

On September 23. 2007 a r-«v,«o • 
presented a vealth of docu^e^.a^ri^ld-^n^e! in^cJS^^nl-i:?^,::' ^;J™" 
college profes.ora and other Inatrnc.or.,. not .o exclnde .y .ea. 
Unlt-naneger. Mr Jane. .,e„art. who apoke on behalf of PeH»oner 

concerning Petri t: loner ' s chflrpi-or- ^^ 

er s Charaler, demonstrating his outstanding 

institutional conduct and educational achievements The hearing 
Examiner's conments at the rehearing reflect that there Is no dis- 
pute that the Petitioner's Institutional conduct has been "exe-plary - 
Nevertheless, citing Petitioner's purported "history of repetitive 
criminal behavior- the hearing examiner found that , departure from 
the parole guidelines was warranted and recommended that parole be 
denied and that a rehearing be held In September 23, 2003 



Hi 
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Re-hearing Summary (September 23 2002) In support, the hear- 
ing Examiner cited Petitioner's "a weapon possession in 1976 , and 
a burglary related offense, before again using a weapon to take a 
life. 

The Regional Commissioner accepted the hearing Examiner's re- 
commendation and on October 8, 2002, ordered that parole be denied, 
and that a rehearing be held in September 2003. The commission found 
that a departure from the Guidelines warrented based upon deceptive 
language used to give an explanation of Petitioner's "history of 

^^£®^f ^lY® -^ff"??-?^.^ ^®^?Ji°i^" including the instant offense . 
EXHIBIT # 



STA NDARD OF REVIEW FOR DOC PAROLE GUIDELINES DECISIONS 
With regard to inmates, like Petitioner, who were convitted in 
the DOC, the Commission is autorized and required to administer the 
DOC Parole Guidelines. SEE: BRYSON v. UNITED STATES PAROLE COMM'N . 
776 F.SUPP 497, 502 (N.D.CAL. 1991); D.C. Code Ann. §24-209. In that 
regard, the Commission "Shall have and exercise the same power and 
authority over prisoners convicted in the District 6f Columbia. . .as is 
vested in the District Board of tarole over prisoners confined in the 
penal (institutions) of the District of Columbia. 



SUMMARY OF THE ISSUE 
Petitioner alleges that the Commission's reliance upon a "history 
of repetitive criminal behavior" to depart from the DOC Guidelines and 
deny his parole was unauthorized. He contends that because his prior 
1976 possession of a conceal weapon, and burglary of vending machines 
in 1984, a departure* under the "Repetitive Criminal behavior" provision 
of the DOC Guidelines is not authorized. The D.O.C. Parole Guidelines 

5(a) 
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authorize a departure when a prisoner has a "history of repetitive 
sophisticated criminal behavior consisting of three(3) or more con- 
victions, including the current conviction," for second degree 



murder criminal behavior; however, criminal history derived from a 
printout, does not list circumstances surrounding Petitioner's 1976 
through 1984 convictions or whether they involved violence to as- 
sociate with muder or violent conduct period. There is only the 
instant offense that offers a police report, that details any act of 
violence on the part of the Petitioner. So for this Examiner to 
rely^^ast^rim^inal history tha^ is more than 26 and 18 years old 
for a departurefromilierguJLdelines^ using ?a^ 

years old and that was used (i.d.) by the DOC Board once to give 
the initial 5-years setoff should not be a basis to continue 
of parole. 



MEMORANDUM OF LAW AND POINT OF AUTHORITIES 

"PUNIT?wfv"^lpR?SST??*'™^ DEPARTURE FROM THE GUIDELINES WAS PURELY 
PUNITIVELY ARBITRARY & CAPRICIOUS/DOUBLE COUNTING? ruKJiLY 

Once the commission develops guidelines which it determines will 



appropriately measure parole risk, it should either follow the guide- 
line or amend them. SEE: MYRICK v. GUNNELL, 563 F.SUPP. 51, 54 (D.CONN 
1983); ALLEN v. HADDEN, 536 F.SUPP 586, 596(D.COLO. 1982); BAKER v. 
MCCALL, 543 F.SUPP 498, 500(S.D.NY 1981); affd without opinion, 697 
F.2d 287(2nd Cir. 1982); BRACK vs. NELSON, 472 F.SUPP. 569, 574(D.CONN. 
1979)(The reason for deviating from the guidelines must be beyond and 
apart from the factors the commission uses in applying them). 

In the instant case the documented record showed the Petitioner has 
a salient factor score of 3. Pursuant to the D.C. Parole Procedures is 
a parolable score, unless there are overriding factors. SEE: 28CFR, 
. §2.81 

5(b) 



mi 
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Parole may not use same factor in scoring prisoner pursuant to 

its guidelines and as aggravating factors justifying decision above 
guidelines. Further, since the purpose of the guidelines is to set 
forth the factors that the commission should consider in setting a 
presumptive release date, it would be irrational and arbitrary to 
use those same factors to take a prisoner outside of the guidelines. 
SEE: BRIGGS v. U.S. PAROLE COMMISSION, 736 F.2d 446; ALESSI v. QUINLAN, 
711 F.2d 497, 500(2nd Cir. 1983); 28 CFR, §2.20(c)(l980). 

ISSUE #2: WHETHER THE PETITIONER'S PROGRAMMINGS COMES WITHIN THE 

F^Ira? ?o rpAS?^?'S^^^F°*^^E" AND THE CoSSisi^^S 
|2pi5?LS. ^'^ A 2"^ REDUCTION IS ARBITRARY AND 




The Commission's rating of the Petitioner's programmings achieve- 
ments, "Ordinary" is arbitrary & capricious. 

28 CFR., §2.60: Superior Program achievement may be demonstrated 
in areas such as educational, vocational, industry, or counseling pro- 
grams, and is to be considered in light of the specifics of each case. 

In the instant case the documented record show the Petitioner has 
programmed beyond the "ordinary" program requirements. Petitioner 
believe the Examiner's rating 'ordinary' is erroneous, a violation of 
the policy and the criterion. 

JUDICIAL NOTICE : ISSUES NUMBER THREE AND FOUR, the Petitioner believe 
the supporting facts are sufficient for the court to review the record 
and issue a just opinion related to each. DECEPTIVE LANGUAGF . 
Petitioner believe the manner in which the Examiner wrote the prior 
convictions induced an inferance that the Petitioner had used a weapon 
during the burglary charges. This is erroneous. AILME NTS: The medical 
record/psychological ^report supports the Petitioner's premise. 



5(c) 



"i t 
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\2. If your answer to question number 10 was "ves". aive the 
following information: ^ 

a. (1) Name of Court 



(2) Nature of proceeding 

(3) Grounds raised 



(4) Result 



(5) Date of result 



(6) Citation or number, of any written opinion or order 
entered pursuant to each such disposition. 



!;>. (1) Name of Court 



(2) Nature of proceeding 

(3) Grounds raised 



(4) Result 



(5) Date of result 



.(6) Citation or number of any written opinions or orders 
entered pursuant to each such disposition. 



/I 



^,, ... 
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13. If you did not file a motion under Section 2255 of Title 28 
United States Code, or if you filed such a motion and it was 
denied, state why your remedy by way of such motion Is inade- 
quate or ineffective to test the legality of your detention: 

///////////////////////////////N/A///////// ////////////////^^^^/ / 



14. Are your presently represented by counsel? Yes ( ) No (^ 
If so, name address and telephone number 



Case name and court 



15. If you are seeking leave to proceed in forma pauperis, have 

you completed the declaration setting forth the required infor 
mat ion?: Yes OOl No ( ) 

WHEREFORE, petitioner pra"Vs that the court grant petitioner 
relief to which he may be entitled in this proceeding. 



Signed this 



day of 



19 



,1 



(Signature of Petitioner) 



